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Pursuant to Rule 450, the Divisionh@fiﬁnfoméﬁientr{“l)iﬂision") respec'tfﬁfljr' submits this
Opposmon Brief in response to Rcslxmdem Btmltnos Kautsouhns 8 (“Koutsuubos”) Brief1 m

Support of Petition for Review (“Koutsoubos Bnef’) o W ik g, L

I INTRODUQ!:!ON
. Thisisa chumihg appeal In the Inmalc;Decxsfwn, the law judge found that Kouzsouhos

"‘then a rﬁglstcred represdnfatwé at bmkcr-dcalcr JP Tumﬁr & Co,, LL‘C chumed the acuount af

i -J..[": ':l"; ." :

hlS r:ustomer Teddy Bryant (“Bryant™}. " J . . ---'.i.?

By the numbers this case mvolvasr (1) a turmiover raie of 56;(2)a breakeven rate of

|F Yu
'?3 3%: and (3) investor loﬁses of §190, 00(} mlallsmglp yea:.' Undauntéd by the empmc;a! "'.". TS
SN r| ) I I

gravamen of those facts, Koﬁtsoubms - who the cwdmce showcd manipulated - $ acu:ount

doc&mems to falsely identify nskyl mveshnem otgecnves assens that the law Judgb applzed

e

mcorrect legal standards whcn ﬁndmg tbat,lﬁé had de facro control and recommcnded execsswe e

[ - :
tradmg in-the [ accnunt‘ Kautsoubos alsa clalms that the law judge mcon:cctly ﬁi!md he. . it
i P |[|[ '

actcd with scienter. 'I';’;_'f'::".'"!: :_i ¥

i
: ','i|, L
; |

Koutsoubos 8 contennon that the Ihw judge apphed mcorrect legal standards is

subterfuge Koutsoubos®s real argument 13 that hB dmagrces w1th the law judge g crechblhty
detenmnatwns at the hcart of his findings wa,th respth o chummg Those determinations .am

appropnately entitled to conssdcrablc dcfcréhce because the lawjudge heard the witnesses™ -

.U

testimony and observcd then- demeanbr. Irx an attempl to bypass that deference, Koutsaubos

3 cha:actcnzns his challengcs as legal. Maim no mist&ke howcver what he actually‘ contests is thc
facl that the law judge fotmé 1'the evldenc.c aga:mst him carcdlblc. ) A
TR,

To be clear, a de novo remew cf ';the rccord w:,il not help Koutsoubos Multiple passages

_of the record support the law judge’s wncit_.aﬁmns that K;qutsoimb,os s testimony was at times:

i iaalt H
duidl Z . ey o owletu
2 ] yie
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“knowmgly false” and thathe ! actcd with the hxghcst dcgme of sclenter Michael ﬂresﬁer, et -
g@,.lmmal Decision Release No. 5137 2013 WL 5960&90 at =103 (Nov. 8, 2013), He testified
5 selecti vely, admitting only wbat he felt he hadto J Iamd then backpcdalcd when canfmnted thh B
:contmry ewdence The facts pamt a hargl':rp:.cnﬂ-e of Koutsoubos taking advantage o-‘ a
.h1gh school graduate who !acked mvestment eutpeneﬂce by encauragmg him to trust Koutsoubos P
: to manage the account in a manner consisteht mth - s conservative investment objectwes ”
“and, tuwer risk tolerance.. ?erhapa the mosl: tellmg ev1dence agamst Koutsoubns is his attempt T
o canceal his reckless tradmg fmm r.lwﬁrm s cc}mphancel depamnent hy mducmg- to 51gn
sceonnt documents that Koutsoubos f iled out ﬂ"hose docvmehts which Koutsoubos, prcpared
; ¢ “tla.lsely represented that B;'_vfan"t had nsky xmdeﬁment objcctwgs This is the key fact of thzs mse
B " W:thout the documents ﬁl!ed out byl Kdutsoubu% KoutsoubOS ha.s o plaumble argument tha,t t.he
tradmg he orchestrated in - 8 account ]S ﬁot eml:llcess;vc : n'ia :
i . The Cumm:ssxon shauid re_wct K?m%pubcs‘*s attempt to misk credlbﬂlty challengcs as .
. lcgal ones, and to his use of falsn‘ied acco;nt: ;locumems o portray - as an aggresswc £a i
| investor. The Commission shou,!:i find that Komsoubas churned the - I 2ccount and adopt
. the sanctions that law judge determmed Werc in the pnbllc interest. e
“H. FACTS
The Division allege&ihat Koutsuubtps chmnec- 's'account for an entire year, fr:om
January to December 2003 D’unng that t:tmc._. tha're were 191 total transactions (an ave.raga of :

almost 16 per month) involving appraxlmateiy $8 2 mﬂhon jn-purchases and sales. The .

'.':r 3

annuahzed turnover rate for - s accomt wag:a whsppmg 56%,.and the cost t6; eqmty ratio
was equally shocking at 73 3% As a. rasult of thm trﬁdmg, - lost about $120, 000 wha,lq“'
- paying approximately $47, 000 in wmlssmns and $6 000 in margin interest to JP Tumc:c of-.

that $47,000, K.outsoubos retamed over .‘ESO ﬂ{)ﬂ fDOE Ex. 155 p.25.]
' '
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Dxmltnous Koutsoubos, 2ge 36 at phe nme of tnaI 1s a resident of Ocean, New Jersey
; ‘f ‘lx o 1

[T 472 ] Koutsoubos- g:raduated froim hzgh séhool in- 1994 and attendad two colleges but never:

~Is.«i :
ape I ;‘.‘

obtained a college degree. fI‘ 474 ] Koufsoubos obtamad a Se.rxes 7 securities license and a -

Series 63 “Blue Sky” securities Iwense in &999 [T. 474]
Koutsoubos currently works rm t,thq seeurities md*ustry at Galdwell Infemanonal

Secunnes and has since. June 20] 1. [T 434 'Hﬁv 494—95 ] me August 12009 to June 2011

Lauderda]c/Dcerﬁeld Beach branch [T 497 ]

Koutsoubos pnnmry responsabxlaty at JP Tum¢r was te manage br@keragq cmstomer

"I!

the mtemet, seekmg “[hligh net Worth accremted 'mVestors’* that Fwere not investing money that
il mi [
they needed to live on and that Were “able! to assunw risk.’ 1 "“fT. 506‘(}7 ] Koutsoubos claimed to

x.,, ;“,

' Venfy a potentlal clients’ St-ﬂtw,i as’ m accrcd:fe& ()r specu]atxqmappropnate investor by askmg

. suitability qucstlons during the prospecnng Process. [T 507 ] Thls process mcluded asking

S’[

about their personal mvestment hastary, ct‘immt 1nvestor status' age, @ccupauon annual income, -

renremant readingss, net worth and meestabla assets [T 508-1 1. ] Koutsoubos was uncertam
whe‘dzer itincluded discussing askmg porenna! mvesm;s about thezr mvestment objectives or rfsk

tolerance [’F 510.] Once a prospect agreed ta opm an account Koutsoubos typxcally went over |

the brokerage aceount: apphcamon w1th them and ﬁiled it out- before having it typed up by others

. .“‘!I

A'ffi!,q.

e
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541.]

! The relevant exhibits relating to the estabﬁshmm[. ;mmtenance and funding of -3 accountat JP

atJP Tu.mer and sent to the customer for mgnamre [T 511-14; 579. ] In some instances,

I{outsoubos also filled. out Active: Acconnf Smtabmty Questiomalres for His customem and sent

. the pre-ﬁ!lcd form out for mgnature [T 5@1-52 DGElEx. 27} Koutsbubos claimed that he-

explamed the investment obJectwe and nsk tqia:ame cqolces to new custo:nem under certain IR ¢y

mrcumst&.nces [T, 512—13]

.. While working'at JP Turnen during 2003 and ’2009 Kounsuubos managed the accounts 0f

. more than mﬁhrokerage customers [T Sgﬂ)u&.‘l ]fie re,qommended a]ot of u-ades” and uften ;

asked. c‘ustomers to make a dcmsmn ona recommpndatmn on. the spot [T 521; 524.] Regardmg
|¥

compensaunn, Koursoubos nccewcd a percantagc af mmnusswns and fees generated by his
PRI
5

custcmc:rs accounts mstead ofa sa]nry---v[?ﬁﬁ

Koutsouhos generally retained 60% of commxssxoga gcneratad by lus customers gccounts. [T

: a - Holl}' Sprmgs, stmsmppx fI‘Juf844u45 ]' ‘mduated from Middleton HlSh

School in' Mlddlcton, Tennessec and attcﬁded one senqcste’r at the, Umversrty of Tennessee at -
i

1t it
Martin [T 84-5 ] -nvms Teddy’s Dmc:'g:‘lmt Bulltﬁmg Supply in Holly Springs, Mlsmsmppl

" which he has operated for 23 years. (T. 8#6-47* 889 ] He also awns and operates Grisham '
Lumber & SI.Ippl}', Inc., in Blus Mounrmn, Missxss:pp: [T 89{1 ]
does not consider hlmselfto bcasopiusﬂcéwd mvestor (T.847] -has

543,] Uxﬁder }us arrangemem with JP Tumer :"-;{--"" ﬁ:_";:

o

vmually 1o educatwn beyond high school anihas nevcr mken any clasm in finance, accounnng ,m i :..?5 i

sy & e Gl Novy, *

Tumner inclide DOE Ex. 32 (February 23, 2005 account apphcamn), DOE Ex. 143 (March 15, 2007 account updatc"
form), DOE Ex, 27 (May 8, 2009 active aceount letier), DOE E.x 25PT statement for Bryant’s account durin

- churn period) and DOE Ex. {48 (JPT statemiets: fa; Brymt'a account t'rom Fabruary 2005 through August 2010)

Eiml e
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75 oreconomics. [T: 888.) Prior te'opening his account at JP Turner, -had two other
S bmkerage accounts with total mvested ﬁmds of around 379 bGO [T. 848-49 & -made very

; few if any, trading recommendamnsmzhnse munts itook a buyuand hoid approach in thcm

- Not surprisingly, thbse accounts were not haa!nly mﬁed {T. 848-49 878:} He does not waich'.

Ilnvestment-related TV shows, nor does.he s ] bf.::ia any mvestment relafed periodicals. [T,

* 850.]+ .
- opcned his JP Turner accoum i eb'ma:y 2005 wnh a d1f¥‘erﬁnt regmtemd

. II':ll.. | AR | hi T i,.:' ! l‘.li:r hl ||'

ek representaﬂve [1 #50-51; DOE Ex; 32 He

ibst accaunt. '[DOE Ex. 148.]° -s bmwge ac' ot
Sl ob.;ectlve of growﬁl enda n&k toierance afmedlum [’I 856-57; DOR Ex. 42 By May 2005,

-reeewed a-call. ﬁ'omJP I‘umer mclxcaimg thm hrs reg:stered represaentamre -had‘been

chang;d 10 Koutsoubos [T. §51; 853 Beveen Fei "-; f‘_' y and May zoos when Koutsoubos
- was not involved, -s account saw a totalof 7 trades: {DOF Fm 143 ] Upon taking over
thc account, Koutsoubos told -hc waﬁgqmg to mnkc lum “a lot of' money.”, [T, 853.]

e I(autsouhos dld not ask -whsﬂxer he wafs an pxpenenced mvesmr what ‘his investment
ijectm*:s were, or'what his risk toiara.rfcé wﬁs, [T 853 Séﬂ -1ndependentty told
Koutsoubos at the time, and agam later that h:s risk tolerance was; aemauy conservative, [T.

35445 865.] -:lsb subsequenﬂyg ta}d K-:mtsoubos Lhat he “didny’ § want (o loso moncy. 1

wanted to. eammoneyand’be conservanvé u [T 855 56 ?:' ' i

L||

o . In Marchi 2007, after Koutsoubos assmne&cantrol of tbe accoum,-wewed an
" account update form from JP Tumer. [T, 353459 DDE Ex 143 -loes not recall whether -
i r| I. put the stars and send baok,l 1l take ca:ra of tlgc rest.” ['I‘ 859 ] None of the substantwc

“; a¢¢ount information’on the fom: is in -s mﬁﬁmtmg [T.859-60.] The accomt update . .
| | 500

Jui
nhld
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.....

- trading profits and capxtal apprec:anon -hﬁsnn rdcollectmn of d:scusslng mves’r.mcnt
"objectwes or risk tolerance with Kamsoubds‘ at the nme, how:ver and nm.ve.r told Koutsmlbos
";tha: his risk tolcrance was aggressive. ot ﬂxﬂat hls mx*estment objecuvea mcluded speculation.- [T P
< 861-62.] -had no- renrement savings as of: Mﬁh-ch 2007 whern Koutsoubes took over |

coa ||| |I' '[,: oo
-s.TP Tumer gecount. [T 823] " G ; ;i iy

'f"?:: b . o Tk Aﬂcr the accnunt had been Opl:nfb&‘@bmc t:lme, Komoubos cnmpla.lncd that he was

, havmg dnfﬁculty' reachmg -and they"dlscussea Koutsoubcs hawng dlscrcnonary authonty ' id .
10 make trades i in the account, [T: 865-866} In addmon, when the maﬂcet s-tarted to decline, . i
'I Iy Komsnubos suggcsted to-tharhe bq*alrﬂwnzed to day tmde in the account. [T.869.] ” i !
Koutsoubos subwquently exercised controI andgmmme msta.nces made trades in the account - |
mthout preauthonzanon from - [T 865 66; 873-’3-’4 ! -was ot comfortable with " T |
| e day t:radmg, but agrced to do it because: Kqusém’bus sazd ;?at was the; way to rcgam his pmﬁ:s o
[T 869 1025; 102 8] Durmg the markez dcwﬁtum Q;:;su;nably in 2008),-uggested1

- coming out-of the markat by wnvertmg 1113 m’béstmmts mto ca,sh but 'Koutsoubps talked him out
In May 2009 (after the churn p%nod in, rh1§EIP Tum« abcount),-recewed an Active

ofit. T. 869:701)

Ancoum Sa.umb:iuy Questionnaire and Supplemcnt ﬁ-om JP hmer [T 8’?0;1’2 DOE Ex. 27.}-
-ecalled that by the time he recewed'ﬂm forms “the losses were already pretty

substannal" emd “We were just kind of: graspmg at straws g 872. ] The Questionnaire contains

‘a vaneiy of mformat:on purportedly ﬁom- and reﬂ'ects mvestment ohjecnves of short-
term tradmg, speculahon and trading prof rs "[DQE Ex 27 ] It has twn sets.of handwritten

: brackets on the lc{’t side that have a h&ndwnucn lme abova, the word “mma.l ” and also mcludes

R
“X” and the ward “sigm” just to the Jeft cf the srgu@,tﬂre line at the bottom. [DOE Ex. 27] - i s
LN '
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s -dﬁcs not recall whether the Quesnonma;,‘(& Waﬂrﬁlledwt whcn hc received it, but the only
handwnnﬂg he recognized aﬁ his own mre %He 1mtmls a;ld hi s&gnature [T. 871.] He did not:

circle the mvestm.ent, obj entwes marked on; tha Quf:qgo;&nmrc. ['}I' 872 ]

Over e lifeof the‘accou, -bsumbréey*ﬂiat heiifvesied amund $250,000 with
Koutsoubos, whnch was approxlmazely 25% of h net woﬂh [T 864; 876; DOE Ex. 148. )

.-EIued on Koutsoubps recommenﬂmomﬁmig% of the fime whfm making trades inthe . . ;E :

':_accoum [T. 866; DOE Ex. ZS]Koutsoubms higure

. :-=-_=5;‘i%:5'?!5-:311mg him * you'sll lumber and Tl take ¢ garc dﬂm

‘1ndepﬂnden't research on the compames Kcmfﬁeouﬁos ret:umended [7-867.] Atthe time i

Koutsoubos was mana.gmg his account, -bcllcveﬂ Koutsouhas was loolcmg out for

.-5 best interest when makmg ;ecemnendanuns [.T 867 ] -typlcally received trade
conﬁnnanons ﬁc‘om JP Tumer after trades! mcuqu m the ﬁcmunt, but ehd not- always review :

. thcm dueto 'work: commntmeqts R 872-73 ] W&Eu malcmg reconnnendanons Koutsaubos .

f 'generaﬂy did not tell Bryant how much he’ wm.ﬁd ’Eé pﬁymg in w;mmssxon [T 873.]

, At 'the heanng, the Dmaion pres.enigd tﬁa pnly expe:t teabmony regﬂrdmg the churning .
Imlmms The Dmsmn s chunung expert, Lom»s Dempscy, who had rewweld thc: activity reflected
- ancaum monthly: statemcms toncluﬁled t.hat, fmm J.a;nuarjr th.rougb. December

:'- execuung over 99 sabe msax:nons totalmg $4 2&2;323 03 zmd over 92fpur0hase: trangactions

totalmg $4,032 172 Il [DOE Ex 155 pg 24-25 Tuhe Bi’ynnt Account Trading Aetmty, 143. ] o B, |

Lh RE T}:ese n-ades rasulted in lossés in the Bryant awount of approximately SI §9,801. [1d,]

Kouts@ubos ) agg.resswe n‘admg in: thzs acccmnt resulted inen a:mmahzed cqmry tumover of 56

l'

tnms, neatly ten times the presumptwe chnrmﬂg 1@-vcl af 6;.the cost equity factor was 73.3%.

Qi

7 ol

'Ig'bd-o fnllowl'us remmmcnd&tmns,:;. e
és:ockk'*‘* [T.367) -dxdnotperﬁorm. .

'c. Ex ngs on the oy E . il 5
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[Id ] The tradmg generated corhmissions to JP Turgjer of appmxmmtely $47,000, and: margm

ﬂintemst of over $6; 000 Dempsey noted that tﬁa munih end equityin the acuount mer the entire

(et P Wi
Iupmod ranged fromia high of $177,559 to !aw &t_‘tll‘j'l"[fﬁi!il

2008 'the ma;c-nty of the activity occurred inf ﬂzc,momﬂ;s of Ia.nuary through October 20138
. l in the- account were sohmtcd

. . L
' mdlcatmg K&utsoubos s control over the account i i llBased cm Kcutscubos 8 fEStlﬂ‘lGﬂ}’
. " 2l l TR

dunng ‘the mvestlgahon that his’ pa}'out ratio W&S; 555%* of gross commzssmns, Dempsey C \

cgnciuded tbat Koutsnubns. earned commnsﬂmns of over 530,000 as a result of the' n'admg

L actzwty in thc-accomlt

III. - LEGAL DISCUSSION

E “Chummg Qccurs when a securities broker buys and s‘e‘]ls scmnhes fur a cuétome: s

b ] 1 i Jg ’ . el

‘ ';'"acuoum wzthout reg‘ard to tl'.le cusmmcr s vaeétﬁ;;ent mtcrcsts, for thc puxposc of generafmg
commlssmns &1:__ Inma] Decision. R;;lease No" 121 1998 WL 73209 at “13 (Feb. 24
1998) (mternaE quotamon marks dmitted).? The thwc el’emcnts of c!mrnmg are (I) control of the
account b} the bmlcer, mc}udmg de facio conimi ﬂlrongh acqlueScence trust, or rellancc 2)
excesswe trading in’ hgh‘.t bf the investor’s tradmg ob;epnws, and (3) scienter on the part of the

¢

Ibroker whnch is estabh.shed e1ther by evidence of intent fo deﬁ'aud or by ev:danm of 'Mliful and

e I'I

haekless dlsregard ot‘ the custumer’s interests. J, E\L Bgmlay & Q ., Initial Declszon Release No

t.. ~The Ccm!msswn issued an opmmn in this case éemerally afﬁnuing the [nitial Decisign, but mlucmg lhe
disgorgement amonntiand imposing a permanent associational ber. A} Rizek, Exchange Act Ra]ease No. 41725,
1999 WL 609427 at ‘?‘9 {hug 11, 1999), aff’°d, B.IZE_MEQL 315 F.3d1157 (st Cir. 2000).

g
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- 239; 2003 WL 22415736 88,424 (Oct. 23, 20&3)‘3 ,&Lﬁj@k 1999 WL 600427 at %5, Churning is. .
X vwlatmn of SBCUOII. 17(&) eff the Secunnes Act and of Secuon lO(fb) of the Exchangc Act and
ot Ruie 10b-5 thereunder. . gg@lﬂ A Qche Exchange Act R@lcase Na,[38?42 1997 WL 328870
at “5 (June 17, 1997); _,_EL_B_.&&IQ{, 20&3 WL 224?5‘?‘96 at *l L “Churmng, in-and of itself, may

be a deccpuve and mampu.laﬁve demce under sesmon IB(h;, I.hc scxemter requ:rad by section

699 F.2479, 91 (24

IO(b) bemg 1mphmt m the nature of the canduct Amstmn AcAlpin,

Gy G

d.» respect to Koutsauhos srecommended t.radmg in the - account. Em 2013 WL
| 5960690 at™ 100 Here befom the Ctmmmsswﬂ, Koutsoub@ﬁ Brgues ,that the Iaw Judge grred wnh ;
hespect to eaz:h «of the three efements of ahunnng & N
Wlth,respcct ‘to ex;:esmvc midmg I{eutseubes makes the only. argumcn‘t he can —that
_ account documcnts .?show he was an aggresswe nsk-tola‘mnt spem].atur, and’ so the hlgh
ievel of 'Fradmg tbat Kautsonbcs recommcnded %vas mt exwesswc in hght of t}me ob_;ethes
Kautsoubos Bnef p- 15 -3I2 He claxms tﬁe law judge im'ed by nm ﬁndmg -m investment

cb}ecuves as conclumvely estabhshed by cenmn acum.mt docmnems Koutsoubos Brief;, pp 15*

3

19. Koutswbas smgular fecu.s on account documentéﬁhowever, s arroneous The Eomrmssxon

has prehously looked past an mveswr § documanhed mvesﬁmnt objecnve pf “smculatmn’* and

f@und exces&wa ‘tradmg whcn the broker knew :that was not hls customer 8 true ub_;ectwe
Rlcharg gi Cody, Excha.nge Act Rei No 64565 2011 WL’ 2098202 at*2,n 4 *13 ('Ma},' 21,
o 201 1)! (111 FINRA appcal excesmve*tradmg found Jﬁespzte Bmker-ﬁlied account objcctwe of

o speculauau where customer had not mdcpendently “expresscd ,mterest’m shprt—tﬁrm or

¢ ] _- " o r.,

A ' Ths Commission 315 msncd ‘an opinion in ﬂm case. gan&aﬂy Af‘“:rming ihe Imua} Beclsmn, but without
! reaching’ thp 1ssuer uf nhnmmg M Exchanga Act Release No. 49970, 2004 WL 1’?65507 Tul, 6
2504) -

Pl

B
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- spcculative'trading"). Irrespective of whatwas on: thé forms - which, Koutsouhos filled: out — -
-exprcssdy tald I(outsaubos that he*was in fact more conservative than the fonns md.tcaieci
The: law: _'wﬂge found this ‘tcsnmony to be cwdlble Bresner, 2013 WL 5960690 at ‘103 Bacause
IKoutsouBos had actua.l knawled;glélt;fl fhat dLspEmy, he ea:mot protect }umseif with these '
documents S e e
W:th respect to the. conu*ol elemcnt, Koutsoubos s:ontends tlmt the “ALJ applied an |
mcomnt standard™ when he cpncluded that Koms;mbos had de facno contml of-s P
Turner account Koﬂtsouho,v Bncf PP, S5- 15-L| BLII Koutsoubos m:sapprehends» the Iaw ‘There is
no quesuan that-wu physxcally capable of saya;ng the word “n .s testimony |
- showed howew:r. that he was an unmphzstmated mvestor mthout aufﬁclent skill or mfermauon N
to make R meanmgﬁll mdependent Judgment aboirt the u-admg tﬁat Koutsoubos urged, which1 is, -
- m.faact, thc test, Bcca.use -lackedu that m_formatztm and skill, and: mstead relied nearly
cxc]uswaly (mKouISO’leos gmater knoﬁlcdge.:wamd cxp:msawhen decldmg fo trade,
Komsbubos had comrol uf the accoumu
| On scmntcr, Koutsoubqs makm the axgnment that bc:.cause his comrmssmns for the...
: '-acmaunt were: resmﬂed dunng mosz of the relatwc chum penod he wasn’t makmg
money on the trades and !hus lacked the mbt:ve and qpportumty o, comimit ﬂ'aud As get ﬁ:rth in.
the Dempsey report, however, Koutsoubm rhade appruxmately 530 000 frem the tradmg in the
-nocount durmg the chum penocL [DOE Ex. !55] Foren employee who drew no sa.izu'y

and made a llwng solely off commissions; $30 000 mcrze thanlprovxdes motive and 0ppormmty

to commit ﬁ‘aud."

4 Indeed, even if the Commisionwere to anpcpt I{ouf.wubos clalm tha;he recewead only 35% of the .
commission payout on the based omDempsey’s calculations (which, inturn were based on'a review
of JP Turner trade blotter information reflecting actual commissions paid for every transaction), Koutsoubos would-
still have made more than $10,000 —~miore thah enough 10 influence an unsalaried broker relying on conmussmng to
pay living expenses; [DOE EX. 155; ‘r 3251-&33 g

¢
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Moreover, as the Cominission wili sed'ﬁi its review of the ﬁxitinf Dccisimi:. the 'law

_;udvge s ﬁndmgs on each elament furn lax:gely on c:redthal;ty assessments Whﬂe the Commmxon

typzcall}* rcmews the record de 1OVo, the' Gomssmn as

alsa affordad cons;demble Welght and

I r

testmwrsy andobsemng thcmdemeancr ﬁz_g ﬁﬂmA ; 0

Exchangc ActRel. No. 50389

2004 WL 2964652 at "‘3 n.40 {Dec 20 20{%) Thcse credxbxhty ﬁndmgs can b overcome only o
| where the reeord conta:m:s subsﬁantlﬂi mdmce gar d‘cmg $0. Qm: _Psgardgg, Exchangc Act Rel, ‘

- 'Neo. 61153 2009 WL 473i39’? at*10, n.64 (Dec 11 2009),,@%_@: El_ﬂler Exchange Aot ‘

REL No. 48406;42003 wiz:zm&sog a1 *% (Aug 25, 2@@3) disvernal qiamtautm marksand ©

cnatmn omltted), petition demed 95 F. App*x 361 (DC Car 2&34) In cach mstance, » Co o

Koutmubos fa;ls to meaetthls standard ' . : '.;

e g ,_-1.‘-."IThe

The Tradmg in tha Accounﬁ: was Inconsistent
o “Iﬂl Bl‘Yant’s~Tme vestment Objéchves
£, . - i s

When'dgtenmmng whc‘theﬁ trading is exoessme the test 1s whcther the transammns ,

oy

- i
o

effected by the reglstered i:epresentauve were ea:cesswe n hght of the customar 8 mvestment
I

dbjechES Mlle:){ V., mel_:e;me;ﬁ._@g,_, 637 F 2d 318 324, (Sth Carnwﬂl}, rek g demed 642

F. 24, mﬂ (5th Cir. 1931), o 711 F..;gd 1361 1368 (7thCir

1983} (“’I’he essentm.l issué of far:t is whmher the volume. of‘trarxsacnons, tonsidered in l1ght of

the nature and Dbj cctwcs uf thH: accannt, was 50 emcsswe as toandmatc a putpose on the part of '

ik L oo L
‘the bwker to denve a pmﬁt for h!mself at the expense of l'us custamer ) ‘
) - 5‘ y | i :
' Lookmgl at -s mtcnt w:,th reapect 10 mvcsiment ohlcuuves, the ewzdcnc.a shows

B ismot a sophmncazed mvestor i hie expenence thh the secuntzes markets is hzmte& 3 v

k]

m 2015 ww%oagafaz *102; [T 347'3 -s understandmg ofmvestmg nthe

11
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securjties’ markets was to purchase one stock, h@id ity sell it for a proﬁt and thcn purchase
:another mie {T 343-49 878.}) Most tmportantiy, hefme Kamsaubos b&came his Broker the

o :nvastnﬁen“ﬁ ijecnve for -s JP Tumdr accaunt was “groawﬂl,” hiS risk tolerancc was Ly

= “medmm," and lthere was ilght acﬂwty i tilat account. Aﬁer Kontmubos became -3, -

|;| !"' ;

broker: he Isrgned atx Account UpdatéEnm hstmg hig’ mvestment obj ectwe as speculanon and

his risk to]cramc as aggresﬁwc [DK.X 21 g] As the law Judge ﬂéﬁnd “[o]ther than the form - : ; i

itself; ﬁiere« ss no ewdence to suggest tha-dmwd this drastic chaugc ” Bresner 2013 WL_. L g
5960690 &t 103, The v judge went ot to say “I eredit -s: tesﬂmony that the npdnied &

accm:m fom contamk meol-rect mformatmn, meh:dmg mcorrectinvestment objectwes apd

risk tnlemnce that Koutsoubdé usmﬂly se.nt h;m fa.ams wzth stars whcre -should s:gn. and.'
thet Koﬂtsoubos tonk care af the Test. ” 1dy (emphasls atlded ) ol :': . '
In hls brlef Koutsaubas taka‘-:fg tl:\e pdmhbn that the Imtlal Df:czsmn dld rmt propcrly
| c@msider thc: mv::,stment objecnves rcﬂact&d on: d'm fax:e ofthm same Accomt Updatc Form, o
well :;;s other accmmt dacumams in Bryant’éﬂ DP I‘umer ﬁle K.outsm&bols Bnpf pp 15-27 I
Koutsoubos cmpbasmcs that-rcpeatedly srghed and 1mha.led them over a.penod of txme
that he c!a:lms extcnds fromu before. Koutsoubas was-s broker to aftcrthc churn penpd Id;;
This, argumem fails for seyeral reaso;s L |
Flrst the 2005 accoum documents cxtcd by Koutsduhos do m:-t support Ius ab:gumsnt
becausa they du not reﬁeot 2 desgire foriﬂtgh nsk Kamaoubos claims that - “mdxcated l:us
thh risk lolcrance hcfore Kovtsdubas v{as mv-cai 3 by s;gnmg arid retummg aNew account
| Apphcanon ami Margm Accoum Agreemenﬁ ,Smtabihty Supp]cment in Fcbruary 2(}05
KoulsoubOS Bnef q.‘! 17. [DKX 16 and 17 1 Koutsoubos pomzs to the bmlerplate dchosura on |

the ma.rgm accouht fonn md;caﬁng ihat ma.tg;m trachng mvolvmg relahvely mﬁrc rlsk ihan ca.sh ,

- trading, blﬂ that does not in any way m&nﬁ:‘ate that Koutsoubc&s wa_srepresennng 10 JP Tumer that
12 ! .
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" he was lookiz;g forfhig,h %ﬁwamcﬂ& ﬂn' fgbt- tllac?iincmnea;t reﬂiém'ft'hat -was not a
Tt speculatfve mvestor “iom the New Account Applmauon submmed at the saf‘ne time - .
‘marked "gmwdl” as his mves'{ﬁ:ent objectl‘ve a:l.d “medmm" ak ]ns risk t@lerﬂnce [DKX 16 1 i
S1mzlarly, Koﬁtsaubos cimm that- regﬂinhﬁsd hlS high .nsk tolera.ncertm Koutsoubos" by |
rewuning, in July 2006 a Suppfemeam.l Apphcazmn f'or'NFS Margm anﬁeges is belied by the !
“fact that the forth reﬂects no chowes by - of cxther investment objcctwas or risk to]erance

[DKX. 20 *‘:-:;as-: e -"""5?'5 o, .

i, , - Second, the 2{}07 Acoomf@ Update l“ormuwas mampulatcd by K.{iutsoubos Koutsoubos e

* claims that-“lndmated ini mung Iilﬁ aggressnve invesfment obj t:ctwe short!y before the

. ‘subject period”'in an Account Update Form dateﬁ March 15, 2007 Koutsdubos Bnef p. 19;
[DKX: 21 ] Koutsoubos touts ﬂief fac’ts ﬂuF thz docmhent mdlcates that- s mvestment

- objectives were: tradmg’prqﬁts spacu}anoﬁaad capltal appreclanon, that ’ms msk tolermzce was
aggresswc, and tha‘{ -beth slgned éihd mmaled it. But the documant 'hc is referencmg is the' i

. same Account quate Ft;rm Lhat the’ iaw ;ﬁdge exprcssly faund base:d on an aﬁﬁmazwe

1.1.

o mvesum:nt ob;;ex:tives a:;d risk toieranee w B g 2013 WL 596{}&90 at *1{}1

The mcord suppoﬂs that .ﬁndmg.x i L&ss tha.n a year af’ter K.outsouh@s took over as the _
‘broker on -s account -tecewad unsolmittd the Accaunt Update Form' fmm the
firm. [[lcever told Kc;;ltsoubos that }us :nvestment objecnves or nsk tolen'ance had changed
' since he opened 1hc &mum, or thzit'hm new nsk tnlcrance was aggmsswa and ne:w mvestmea:t
. Object.ives included spmulauon [T 861 62] ln comaecnon with the axec'unon of the Account
II [pdate F orm, -tcstiﬁed that Koursaubos “just sa:d sign where I put the stars ancl send’ .

; back, I'll take care of thie refht 7 {T. 859] None of mesubstannve account: znfonnatmn on the o ’

form - which, as thc law judge noted is tha enly evldcncc that -rmendsd to chiange hxs' T
' 13 !
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- sinvestment objecnves to specuiatzon tradmg pmﬁts and capital apprecmtwn ~isin -‘s
- handwriting, Bresner 2013 WL 5960690 ai *101 [T. 859%0] -recalled, however, tellmg

Koutsoubos —in May 2005 and agam !aten thaqh:' -;nsk tolerance was actualiy conservanv.e

[T, 854-55; 865) [l 2ls0 to1d Koutsoubos ﬁaathé“mdn*t want 0 lose money. I wanted:to

., eam money and be conésruatwe ? [T BESBSG] Accordmgly, Komsoubos cannot rely on t.he

" Account Update Form to us;abhsh -s mWsunent obJ ecnves and nsk tolerance. - . L

" never asked for the folm, dldn’t fill it out hzmsei f, nsver told Koutsoubos those were his

F .:r

‘objectives, and expfessly tol;i Knutsoubos that ;hey FFE rot his true objectwcs

Koutsoubos relmnce an the tesnmohy of J'Cohn Wllhams L. Wlllmma”) does not alter ;
these conciusxons. The law Judge, who: hea;d his iesumnny and observed hjs dempanﬂr, found -
. that J. Williams lackad cred1b1hty on th:s 1ssuc Koutsouhosrcucs, at length, the- tesmmmy of J. '

-'lehams the form‘er cio'rnphance-ofﬁcer cf JP-'-$umer..as- Brooklyn office, claiming that he
6

vindicates Koutsoubps yet h.lSzteshmeny was mmally ignored” in the Imt:al Decision.
F ol

Koutsoubos’ Brlef pp. 19n. 1{)' 21-25: Inreahty, there Js an euure subsecuon of the Imt]al

-Decision, »spannmg approxmtaly ten pages, davotcd toJ Wﬂhams tcstlmony .aBrcsncr 2013

I’
yatkd

WL 5960690 at *88- 98 |( “Sechmn E' '“'i'f Rél \
1 i
Koutsouhos! tryé comp]amt is T.h&t the law judge made aclear determmatmn with respectto L.

1. John lehams”)

Williams’s cred:b:hty, and that dﬁiermmauon was exceptiomlly adverse, m 20]3 WL
5960690 at * 106 07 (" coon certam key pomts [J Wﬂhams] was not cred:ble gt al]”), 120 (“J

4 The same rcasonh}gapphes o the May 2009 Active Accdﬁnt Suitability Quesuonnaxre cited by
Koutsoubos as fusther evidence that investmgnt 0bjecuv=s mclnded speculation. [DKX: 2.'2] [n addmm :t
is of limited relevance because it t:on:|e.~ aﬁcr the chatn’ pensd

4 As the Cnmrplss ion will see m thc record, J. erhams was. acmaily called at trial by Respnndcm Michael
Bresner, who was defending a failure 10 supervise c!mkn and his testimony was largely umlated to the churping,
aspect of the case. EvenifJ. Williams hed done some-of. ma things Koutsoubos claims, it would still be lrrekvant,
as the Commission has found that a: ;uparv:mr s approval lﬂeg'al conduct does not exonerate the broker. M"
T. Sheldon, Exchangemml No.'31475, 1992 WLSSS 8 (Nav. 18 1992) e ‘

14

SEC ARO TRIAL UNIT 0217048



0470472014 18:02 FAX 4048427673 SEC ARD TRIAL UNIT @o2z/048

Witliamis was unable:to crcdzbl}! ‘tcsufy or rccaﬂ canversauoné bewéen hlmaelf a:nd customers
'both substantlvellfy :md gmm-ally," “Aﬁtimmwaily;m mteﬂ Ia;bave J Walbams was generally mot ;
credlbic CXDBpt on mehmcal 1ssues*’) Whén chsbussmg Respondem Jason Konner (who, alc-ng
with Kmltsoubos, worked in JP Turner s Breoklyn -pfﬁqe} and Konner’s, attempt to re!y on I
il Wllhams testnnony for the same pmnts noﬁf sought by Kohtsou’bos 1he law Judge: stated: -

' 'Fust, I plane little welght dn the tpsnmuny of J. Wllhams as if pertains.to
" certdin cruciat points. . . J. Williams had a yery poor demeanor. He was -
e " timid and quiet, and at one poifit'even the court reporter noted how haxdit
i - wasite hear'him, Tr. 3633 When I asked hirii;whether he wotild be concefncd ,
i gbout a registered representative tellmg acustomer that the nmnbers onthe AASQ: 1. ..
“don’t matiet,” he hesitated, with a blank: ex;:krassnon on his faee, as if he had :
;oo never cons1derf:d suchlé scemno before. . a1l

. - ‘Bresner/2013 WI 5960690 at *107 &}emphas:s &dded} The law judge went on to: conclude that

‘he was not credilile at all” on ccvfatm ke'y pox&!s Id {emphast@l added), Mbreaver, his: mabzlxty .
i to rccalI any Speclﬁcs aboutJthe dcdumenw or 1hdmduals in this case ﬁm.hcr d1scrc=dns ‘his '
. ;;; i test;mony L. Wﬂiiams dnd :mt reca.'ﬂ a specxfic conversancm thl-and - had no.

recol]ectlon of‘l;etqeing toJ’ WlHJams [T 10124013 3624, 3652-54, 3658, 3660.] lnsu:mﬂ:e" i

EBTH

- law judge J:nade thc strongest eredxbxhty a.ssessment he could agamst 3. Wﬂhams, and

Koutsoubm cites no evzdence that _Iushﬁes setmig asrde ﬁhe apprbpnate deference that.should be

. S :
accmﬂed{hat assessmcnt s Yged i

In theﬂﬁnal anafysm of whether the n*admg n - 8 &ccou.nt wid excassnre B e .
Koutsoﬂbos eﬁ“ons m estabhsh-&s an aggms.qwe mmmr ﬁsmg blank or pre-ﬁlled

account documcnts unds:score the pmb[em Komsaubos had acmaI knowledge that -was a

. ._-L‘l‘ 1 Tal™e i I'I. |
? Koutsoubos Wpeatediy cla:rns % Wl}llim wag dn “mdapendent" witness. Kﬂutsoubos‘ Brief, pp. 24 354 It. fwg
is plain from thie yecord, however, that 1. Williams was ﬁ-iends with both Konner and Kautsoubcs and J. Wlllian'f# S B
sometimes socialized outside the office with Kontsoubos., [T. 3786.] Tn addiuun, J;Williams was a former JP-. 15 v 15, .
Tumer employés whose work as a supg;g:;or mﬁLthc Broaklyn office was vergf amuch at jssue il the case. Asa :

" securitles industry employee for fifteen 'years, Koutsoubosthad evéry incentive'to shade his testimony in. favor of h‘s. ;
 performance of hxs ﬂutles in & hean'ng beﬂpm the Commmsm:f [T; 3601, 3664. ] o £ ‘

per

15,.
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‘ consewatwe mvestor and d:du t wam to iose money I'Ynutsouhos is willfully blind to.the Initial

S .'Decismn ’s ﬁndmg, based on. the credlhlhry nf -sdustlmany, 'that Kautsuabas maznpulated

« the mvcstmcnt ob}ccuvcs ami rxsk tolerance’ chézces an-s munt documents durmg thls

penod. Bresmer, 2013 Wl. 59613690 at ¥ 102,013 ’I'hut., 'ﬁre L'w.r judgra &:d nof, as. Koutsoubos

asserts, “miss[] the'legal mark” when he refused 10 evafuate the Accﬂunt Update Form, or any of
'-;1hc other account dt)cun‘:,cnts -wrthm their' four* cormers. -K;eutsoubos sBrief p 27 Thc 'Imnal
L -Decxswn :s correct m holdmg that l:srqlcers cannui" msulate themse!ves from liability for: chm‘m.ng

_ mlsophssacated inw:srbrs byrmanufacnmng accoum dﬂcummzts mth false. i mvcstmcnt DbjBCtIVGS
~I

Ry gus_;q . b The Tumover Ratio i it | ‘Breakeven Rate of the Trading
‘ T Koutsoubos Recommey i : 8 Account Far Exceeds
Levels Presumptive of Churning ... . :
' i '
The Commmsmn has typmaily used two. metncs when detcmnmng whethe.r trading in

Chummg cases i§ emesswe tunwver rate and cos; to eqmty ratio (alsa known as cost eqmty
faﬁ‘tor or breakevcn ra,uo) ,I.ﬂ, Bamla}s, 2003 Wﬂu 22415736 at "‘26 E&Z&k—, 1999 WL 600427 at

"’- "S'Rlzek 1998WL73209&1*15 DOE Ex. 1553:51 e, _—

Tumover rate measurcs thc nurmber of txmes p&r year ihe svccuntigs in an account;are.
W 0 : |

replaced by new securmas; and is calculated by dmdmg”che tcitai dnlIa.r value of purchases in
uné yeax by the average equlty R.lmk, 1998 WL 73209 ai *15. A turnover rate in excess of six
(somezunes calculatf:tﬁ by mr:ludmg any margm exfenﬁed to the mvestar in the averagﬁ equity) is

generally presumed to reﬂect cmesswa ttadmg S_%,Ehearson !;ehmg;; Hutt gg Lg s Ex&hmgﬁ

-\I

- Act Rcl No. 26766; 1989 WL 25?097 at *3 (Apr 28 t%é} (ﬁnﬁmg excessive tmdmg where the
" tumnover rate was 7. O w Barc lay, 2003 WL 22415736 at#26;Ri 1_«, 1999 WL 600427 at*5;
rI " : : ;

R_;@g,, 1998 WL ?3209 at *16, see also. DDE Ex. 155 at: 5

The uther metnc is com-toneqmty ratlo sumwmes callad a brea,kevcn rate or (as in JP

[

Turner’s AARS) retum .‘*'!.f..l investment: The coﬂ-to-eqmggirat;o--measuresl _the “damage done” to
. : -
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. an gccount by excessive trading. Rizek, 1999 WL ﬁﬁ042? at *5; B&% 1998 WL 73209 at ¥ 16
gt 'Cost-to-cqmty rat[o is calculated by dctcnnmmg tﬁe pcrx:entage retum on the.investor’s average

4 net eqmty necdeﬁb o pa}' broker commissions: and ulher Expenses. ,_& 1998 WL 73209t -

w16 W, Barclay, 2003 WL 22415736 at#26. A mgis*éémd reprcsemauvc i$ presurmed to nam--?

b2 exc&sswely traded an aweunt when the: mﬂmg is sa extenswe that thﬁ ac:munt requites a 20% g

" co st—to-aquzry ratio, See Sa : Exch&nge ﬁmt Release No. 44660 2001 WL -y itk

P

84,9405 at*7 (July 27, 2001) (cmng Jg 1999" IWL 6‘00427 at "'5), gggl_‘a Simpson, Exchange

Act Rnlease Ko. 45923, 2002 WL 937555 % 14 ‘@ﬂa}nM 2002) (Cbmmxssmn opimion) . v st
i {Annuahzed turnover ’rates 0£2 10'*:0 8. 0‘9 angd annua]’lzed 'breakeven rates of | 1 98% 10 54. 95%
are ekcasszvze) Laurie. Sonis Gl Exchang'e Act Raiem m 41250, 1999 WL 183600 at *6

(Apr '8, 19993) (Annualized tumover rates rangmﬁ betWef.n 3.83 a.nd 7 28 and breakcvcn Imrcls of

L TR 96% 10 27. 48% are excessive).

/
' Il|a' s "
o i,

B Bascd on these commonly used meﬁ-.iésl |th¢ t,mdlng Koutsoubos recommcnded for the

-account during 2008 was staggenngly em;:egswe’ mvolwng 8 breakeven rate of 73.3%

andanmmver ratio-of 56. [DOE EK« 1155 - ' '-%'.'"{.' i
In adchtion, as therComnisaloﬂ Ilas prevmusly :;ccogmzeél, thefe is a difference between
aggrcsswé mvcst,mg and excessive iradmg Even qqstoxxre,ps who agrec ';o aggressive mvesnng
do, TIG! implicitly authan:w their brokers to &ﬁp}ate thn acwfant through commnss;ons, markups
. and niargin charges. Michael David Sweenc}g, Exchmge Acr Rel No 29884 1991 WL 716756 | o
*3 (Oct. 30, 1991); Sheitson Lehman g on, ;;g, I989 WL 2574397 at *2; Sesalso Costello,

711 F 2d &t 1369. From January to Decemﬁcr 20{)55 theﬁ!. were 191 transactlons i the account _-' 4

.. involving a total of arsund $8.2 mxlhan m pm¢hases ﬂnd salas As stated the annuahzed
fi i mmove:r rate was 56,and the cost—to-eqmigrpratm was 73 cm ﬂ)OE Ex' 155 1 AS 2 result of this

tra&mg, -lo&t about $190, 000 'I?nua evm asstutnng,u m'gwenda fhai Bryant was, as
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- 1o spectﬂate anyway,-d.\d 110

Koutsoubos ciaams, an; aggmsmve miaf:étﬁr who' Undti‘i'smud the risks of active trading and chose N

' .htutly mthqnze Koutsoubas to deplete: hls account’ R ol Jw'?

i through commissions. Becauseit wq E Hﬁ nd:m'lau&for Koumcrubos to comcnti that -—

mespenhve of how a‘éggmsswe hls mvestlr.lent abgccwés allegedly were - kamgly ohose fo

+ trade so often that he wmﬂﬁ bava to receive: aaretum of 73 3% quply to break cven, the ,

| "':Cmnmnssmn should fi nd basedlpﬁ

e

o contradwﬁng these fotms B

i, because-s mveStmcnt ebjecﬁwes mcluded m:twe #radmg As noted by the law j‘Hdge

""" ral, :
accourt. # | I ' “ I " : . tN I;".'.-:f'; '|.l"

Koutssibos mﬁk‘&k amimber of arggments assértmg that the law Judgc crred by relying 1 S
on the Dempsey rsport Koufsauhos’ Brlefgpp 2’?—-33 Non& of thesa Brgumenm is. persuaswe - . et

Kaufsoubos s.rguea for examplé, rthatf%m)sey 8 calcukguons do not demonstrate chummg

i 'hbwe.vcr, there is 10 md&nﬁe suggestmg that -mtendieﬂ fo engage in active tradlng bcyond |

the account docmnents that iu@ferma:tupulated by Koutsoubas, ,and subsxantlal creﬁlble e\ndence “ fF &

r|II

':_fmla Wi, 55’6069& at 1030,

I(ﬂutsoubos also argues that Dem,psey,? 5 c&lﬁulatmns were lmrehabie He clalms the

ff:bal¢ulat19ns were Wﬂmm because (‘*) fhﬂ}’ igllﬁrﬁ'd “that the transactions Occlm'ed dunng a

J'Jl

unique period of market declmc”'fhaz skcwad the resuits (b) thay 1gnored the use.of stup loss

Jorders in the aocoum which atso ske%a I}w rcsulzs (e} thcy mcludc:d nuscaiculatans, and (d)

" they were biased in favar of thJ: SEC becduse Dempgey § ‘wife works in the SEC s Miami :

Regional Office. Koutsoutﬂé‘sﬂBﬂef PP 23 33 Bdﬂi(a)and (b) - the market decline andthe | "

Li stop loss orders — faml becausa as the emdei;iﬁe showed, -d.ui not: warit 10 bé in the‘market

:dunng the market downmm in 2008 { T 869~70 3! .suggested coming out af the ma:kct ]

by converting his mvesuﬁents into; cash bm thutsoubos miked him out of jt. {T- 369«»?0 iR :

- was dunng: this same time that Koutsuubos conﬂnccd-w allow him to trade wuthbut ook o

18
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authonzatlml IT. 865- 69;, 873 ?4] Koutdaubw carnnot riow shield himself mth market decline

) custozners whoge accounts wersnot ... Juin

I\.

e ',I.f 15 Mﬁmover Dempsay did ;mtmakca

mlsta.ke -+ as set farth m ‘his tesumony, hlS v:e.w was that. ;E:unds m quesuon came from taxable

| .! mcome and should be treated asa {imdtmd, Whlchlz&l

Pﬂw :anpsey ‘calculaxt_ac? them.. [T\ 3231~

32 ] ‘W:ith respcct to r.he otlier alleged nnsca!lc'u‘ i , Kouﬁgiibog claims that Dempsey made an

1r|.:F

érror w;th respect to ,thc trading muhs qn tha- a,ccount é.nd that in fact, -made
maﬁey in the account during 2009. As Danpse i 1 '
was 0o ErIf. [T 31?‘6 85; 3291 -92.] 'I'he Pm@iyﬁ‘mmg mvesnncut on Whlch Konner-bésed hls .
argument'was made m.zr.ﬂde Catlson’s’ @fP T wrner account. [T 3183-84 ] -later

. traanérrea’ rhe securities inito his JP Turner account, lﬂut such h‘ansfers arc routinély tmated as an

: mft’uer of' adchtmnal Cﬂplt&l for purposes of calcuia'gp{g'pmﬁt and loss, and umeahzed gams are
Ly Iy

not pmperl}' mclu.ded {Ig[ 3292 ] Thus, there Was 10 nns&:alcuiatmn m the Dempsey report.

Fmally, rcgardmg {d), Dem;;say 8 a}leged biﬂ§|m favor of the SE}C Demp:wy disclosed
..f' :

r.he faut that his wife worked in the Co:mmss‘faﬁ: ’s: Mann Regmnal Office in: his report, which

was ﬁled weil in advanch of the hearing:He aclmovyledged ﬁ!e fact durmg the hearmg, and

cofiﬁrmed that he &1d not feel there was a' confl;cn oﬁ mt:rest [T 3115- 1&] R:spcnd:nts* :

counsel canducted !engthy voir dire of‘Bempsey on this and ma.ny other points, and the 1aw T B

i |'

Judge detennmed Dempscy wag qualified to tcsﬁﬁ-{ a&; an expcrt witness on the issue of churmng.

[T.3 1@8-53 ] Moreover as the CDMmauon has premously nozed in cases mvtulvmg altegatxon
Ll TR
of cxpcrt bbas, Koutsoubos “was free to caﬁ an nxpcrt Wii’neﬂs of his own to challenge

19
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- [Dempsey’s] testirhony, but he did not do so Lui

'eJCes ed"l Eﬁﬁhange Act Rel. No,

11150404, 2009 WL 367026 at*8-9 (Feb, 13, 20&9) ‘In sum, um Ta judge did n:ot err in-
o '.;.il":'

cons;denﬂgl tha expert testlmony of Louis Demps&y

Accordmgly. thc ComnuSsnon should concltpde that the u-&dmg that KButsoubOS ::'-
. || | ”

rccommanded in the - dccount from Jauuary thrmigh December 2008 was excessive.

representauve (as oppased 10. exerclsmg mdependenz Lg;ukigment) M ara v.:Dean Witter & Co,,
In_, 619 F.2d 814, 820-21 (5th Cir: 1980) Regiszered reprﬁsentaﬁves may “excrclse de facto -

c.omm] wherc a customcr planses his trust and fazth m a broker and: rouimcly f‘ollbws ]:us broker’s , ;

4 X |I Ir
1| fo . T

Cork, mm,smﬁ Supp. 1023, 1030-31 (SDN Y..

i 198?) De facto control of an account may be. :nfemd font all t.he facts and cireumstances, and -
z\equzmslan mqmry tnto whethcr the: brokar or thc custdiner is rcsponsxble for r.he ievcl of tradmg.
Wi E Eﬂiaﬂ, 2003 WL 22415?36 at ™24, “The taur:hstone is whetht;f ornot the. cusmmer has
. suﬂ'clent intelligence and: undcrsta;zidmg to eva.luate the broker s :ecommcndattons and to reject
one when he thinks it unsmtable ? 14, {cgl:auons ommtted)

,,,,,

;&mmstor s prior securmes experience, the trusi a.nd cmlﬁde;hce the mvesfar hasin the broker, thc
FI'

mﬁaﬁmt of mdapendent reSearch conducted by ﬂwelmvestor the trmh and accnracy ‘of mformanon

i,.pmwded by the broker, and whether:the mvestgr “habltually“ faltowé the aclvme of the broker, -

, mglg 1998 WL 73209 at'® 13 14; Roche, 1997 WElEZEﬂ?D at *4 JLM see also Rizek, 1999

WL 600427 at %6 .(cpns.'.d,epng whether the broh_gg ;g:;plﬁmcd thé fh{admg risks, Iwhether the

20
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. mvcstor understood the trading nsks and, ﬂm rmplggatlons af mﬂdung on margin, and how. oﬂen

the: mves;ar followed the broker’s redbzrm:endatmns)

iz Kouzswbos had de fucta control-over the -

evaluate Koutsoubos’ S‘recommandatmm m“éz meanmgﬁ.tl wa}a a8 C e

3

In thrs case, the factors pxgwous!y teis o ﬁi* the@ommsmon demonstrate that

[

Fi 1rst, - ‘testified — aﬂd tbc lavg ;udge- fmmd he was not a sophisticaterl investor' .. ’f’_:"

I
with a thh -school educauon, ami lackad the ab:hty to make an mdependent evaluation of

Kowtsoubos’ ackive m&mg enngy. [T 847—49’ Y88 ] Bﬁcause-had previously,.

taken a buy-and—helé approamhrand hﬂdl nev‘er eu@aged i acfwe trading, he wasnot in a

pnsmon to undemtand that the: ﬁ‘eqliency @f tmﬁhng :welf was an ever—gromng factor in it

' |r l|| t '|>" Il

_:-the profitability of the scoouat. m.l 848 149,.3?3 1
il Secoﬂﬂ -had very: iimited pnm: |secuhneis investment experience, amounnng iu

| two bmkeragc accounts: wﬂi:r artotnl &'ﬁf $4Q—5(},1}00 mwasted betwe.am them. [T. 849 863 ]‘“'

’,.
i
1l

A In‘ marked contrast m - .‘IP,'; td'ner aésmum. neﬂﬂler of thesé accounts were achvely i

tradcd (T. 848-49; 878.] I.Z;I:' .',":-':::'I!;:_i.i'

'I'hlrci -piaced great confi dem:e 'anlf ﬂrn.si in Koutmubos as evidenced by th

‘demsmn to inyést approximately’ $250 QGO Wltl'llhm avEr ﬂie life of the account, which'

was a quarter of -s né; worth, [if‘ 9")’6 {“*I tmsted lmn .. [t}hat’s the reason I sent

.. the money”); 864; 876; 102':7 (“I let Inm ma.kc thc hades ‘because I really trusted the

my') “DOE Ex. 148 e

" F ourth, Kontsoubos encournged -to mlmqu;esh control of the aceount to Ium,

;» te]hng hlm “you sell lumber, and i ﬁake care -:af the stoeks " and. -m fact rehed on

" those t‘ecommendanons virtually 106% of the H'.ime when rnakmg tradcs in his account.

. [T.866-67;DOEEx.25] = .

21
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R :.ll

F;ﬁh - was dnmg no inﬁepqndsnt researehicm zmy of the compames Koutsoubus

.—'.'..E

+1+recommended.:[T. 867; 9?9] A it

e And ﬁnally. regarding: the tru'r.h and ac:curacy Of thc information prowdeei by Koutsoubos,
& I|| |I

| l{onts«bubvs never dlscussed Wlth tbe most critical mformahqn in light of the
i Ieval of tradmg that was taking place; wﬂzeh' W Ihe cmmmsmons being charged and g
' their cumuiatwe Impaot when engagmg*m act;ve tradmg [T. 873.]
Koutmubms de ﬁxcm contm]' over the mqgng m maﬁ;ccoum is also. mnmfest from
I-s monﬂfﬂy abcoun’t --statements wh:ch ghow that Keutsoubos sollcxted most--of the -
zransacuons [DOE E:'t‘s 125: 148.] 'Ihls conelgswn is cmtsxstent with the ﬁndmgs in the
E DemPSEy expert report on chuming:. {E!EE}E. EX;ESI (L‘tt'u:: majonty of thﬁ transactlons inthe
e A8 '-abéoum weré solicifed by Koutsoubos the:reby 1mplymg hib contml over thei d:rectaun of
i o ;I'tradmg In thc adémmt") ] The conciusmn that Kqutsnubas contrnlled the mdmg m thc account:
isalso cons;stem wnh.s tesnmﬁkx}’ rfha ereki

- 99% of the: time when making trades: {| ,'::

-4' i At
ol .'||| |J

EH'on Koutsoubos rebommendanons 98-

Fwther evidencmg Koumoubos cu‘html over. ﬁ;adlngam the -ncouni was the fact
that- Kcutsoubos convae-a give Koutsoubos fmdmg discretion: As nleteﬂ in the Initial
Detision, at one pomt, Kourscubus told -ﬂmt he wanted t0.be able to tr&de mthout first

P ‘getting approval fmm- because he hadﬁmqb!}: machmg- _E.SQEL 2013 WL
5960690 at* 102; [T. 865-66. ] - amdand Kantsoubés thereafter had undemab]e confrol

" Qver tradmg in the accaunt, and he then trad&cl : : ufadvance approva} IQL The Iaw judge

: exprefsslv Sihted that "[1]nasmuch as -zmd Koutspuhm différ as to whcther - gave
. such appmva] ['find -to be more cmdibje;on 1is poirit,” E&&l_e_i‘, 201 3 WL 5960690 at

*102.
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cont.rol ave,r -s JPT amoun " By

Lo

‘ ‘E»'argument that & customer retains corih-ol ﬁwf the a.ccount as long as; he “had the capacity to PR

. 100], but rather: whethe-r the customer has ﬂaecapianitimo exercise: the fina.l right to say ‘yes’ or |

sﬁeﬂ '%13 WI. 596569(} at *102, In his brief,

|.J|H

is riot, ag the DEBISIOH me@n‘ecﬂy analyzed whether the. bmke;- m:uaxes the trades [see BEC.

o', . M Koutsoubos’ Bnefp 6-7 .-!_ it 5':' ' RE : I

Asan mma} matter, the 'Commisswn sheu}d I!ﬁ"te thatlthe g’l:anda.:ﬂ used by the law judge

Y ||||iIII :

is com:ct Thc lmtlal Decision cxtr:s app![zéaﬂble Cmmmxs&on precedent when articulating the test e |
X ' ) 1 II '
for a“e ﬁzcro control: o e e
PRE 5

De facto control of an a¢count may be mﬁerre& fromyall the facts and T
circumstances, and requires an m;mi;ylmw ‘whether the broker or the customer is ol

1 tesponsible for the level of trading: L"}!._Bg;,]gy_. 81 SEC Docket at 1657. “The . : i

touchstone is whether-or ot the customer has sufficient mtelhge.nce and .
it mﬂerstandmg to evaluate the broker's recommendauons and to reject one when . i/,
. helthinks it unsuitable.” Id, (citations omitted),’ Ir['hus, ' customer.does not giveup i
contro} of his account if he has sufficient finaticial acumen to determine hisown /. 1,
Best interests, even if helacquiesces in thigbiidker's tanagement of the account. Id, .. N
‘Factors to consider it evaluaﬁmg de faﬁtq&:—bmﬁml include the investor's ; i
sophistication, the investor's prigr: sspglﬁtx?s experience, the tryst and confidence '

the investor-has in the broker; the: mutmnt f mdependmt rcscarch conducted by | L g

.the investor, the truth-and acousaéy|ofinformation provided by the broker, and
whether the investor “habitgally’ f@ﬁ@ws the. adme.e of the broker. Rizek, 66 SEC
‘Docket at 1892; Roche, 64 SEC Docket at 204911 14; see also Rizek, 70 SEC
- Docket 4t'936 (considering: whather the broker: explamcd the trading risks,
' . whether the investor understood thc trading nsks and the mehcatwns of trading
Con ’ma;gm and how oﬂen, the mvestor followecl the broker's mcommendatmns)

E sner,' 21’;113 WL, 5960690 at *99, Nowhare does n‘f ﬂxpmt ;he scope of inquiry to whether the

eyt

| .'exerc:se his'right to say ‘yes’ or ms*” Kcutsoubos Bneﬂ p.8...

' - |

.- To.the extent Koutsoubos is suggestmg that der.j.'ac:o control cannot exist if the customer .

was phymalty ;eapablc of saying tﬁg-ﬁ_mfld’f?‘-‘go," and, ﬁmt the question of whether the broker
' ' . 5 ; 23 gk v .

: Koutsmubos .argues that, when: dctenmmn% wl}eth&z' da yfacro contwl cx:értcd “the correct mqmry | il :;-, .

| broker initiates the trades, Moreovcr Koutsoubos ha;s,no Comssxonauthomy tosupporthis  © iy
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- initiated most of the tradmg is urelevant he 1& smlply wrong, The Commzssmn has consastenﬂy R

held that investor sop!usﬁa&hon is crmcat 0 dg f

'mmg 1he control element in the chuming S

Tt context, and that whera mvestﬁrs were “laclgmg in the: degree of mvestnr sophlsmcatmn niecessary Y e

! 16 understand [the | broker §j straﬁegy a;nd una’ql&e tbmake any sort of mdependent evaluatmn of
| | !

‘that strategy,” the brokcr hasl de ﬁzm‘o comrol_ Rlzek 1999 WL 600427 a. *6 S @gn 2002

b i ik R el

no N W 987555 at *15; SEQ_EEK 1991 WL‘HE}?SG&&M M@reover,based onComxmwon )

WM .
precedent, wheﬁler the ousmmer muﬂnely foﬁ{uws the rgcommmdauons of the broker is' a key

factor under that: amalysns in dqtermjmng whgﬂier de j'aqro cantrol exists. . 15, 1999 WL' i, ‘
600427 at *6 (“The customers placed ﬂm:mrehanc,;ao:q R:zak’s supposed expemse, and almost _ ;'

! I” 1 '! "!
‘u ."";.-' mvanably followed lus recnmmendaﬂnns”) 8 0 2;]02 WL 987555 at *15, §EE_H§.}: 1991 b

i WL 716756 at- *4 (“T’here is noy ment to [ﬂxefﬁ‘spandents 1 argu.ment that they d.r.d not control f |

thezr customers’: accouhm Wzth few exceptions the customers dnd not mxtmte the h'ansactions in .

thmr accounts.. thn the tuswmﬂrs dqmdcd to effact the transactions at ]SSUB, they WETE: .

o reiymg totaﬂy on- [the rcspondents]f} -5'. '_f'ii ' S | .

+ Mo the extent that Komsombos ﬂzgumcm z.rthax -w&s a sophrshcated mvestor R -
- tapable of mdependemly evaiuﬁ,tmg tlm tradmg I{nutsoubbs recommended, nellhcr the f'acts. nor,

‘the.law support it. Komsoubos plaxms that-was arsuccessful businessman who had a.

couple smalf brokerage abcounts befm‘e mdnﬁtm_d ‘his JP Turner account activity and spoke with

* Koutsoubos about it, and fcjccted unspcmﬁed rs;ommendatims from KoutsOubos wh:le .

occasmnally proposing hlS ow:n mvestment idsas I{outsoubos Brief, pp. 8-12. Asan mma]

" matter, the Commission should note*that Kamm;zbos’ o;ﬂy support for most of these “Facts” are .

0 credrble support for his claim that-

o citations te his own testuuony‘ and thamhcra fié
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testimoﬁy-.ﬂmt -en,rcr declined a tiade mammended by Koutwubos Or ever. mad:e an .

Fraly mvestmem suggestion 10. Koutsoubos i ' - .-|‘3; g AT g
|[I:|||‘ - _I : T By S

- Moreover, even if his assemons were tmc, the f ity would not-be legally suﬁ‘ oient to NI
[ |1|I| ||J| . ' C '
estabhsh :Eaat - had the requisite mvesﬂar sbphzsncanoa to make a meamngful mdependent

o M&I}’ms Of{(omsgub@g mmmenammi;s w }999 WL 6{)0427 at ¥6 (Comrmssxon apsmnn

||r

‘rejecnng re:s'pondent appeal of contrpi issue; '“Althr)ugh Rqek’&mustomers may have been

il suct‘iessﬁzl buSmessmen and most of 'them had some! dagme of hlgher education, they were totaHy e

nnnnn

. oy u:.‘;unabls 10 nake any sort of mdepandent &wﬂuanon of‘that strategy,”,} Jaseph J: Barbato, Imnal

(NI ,1996) (Althnugh customer “had some

prior mve.sinmnt expenence authorized the. t:ansactlons m Ins acoount- and kept records of his

Decision Rein No 101 1996 WL 6646&6 at ‘!‘uiﬁh 12

: -tradcs he Iacked vital information'about tlramvesm,nps he was making ... [and] was unable to

; make an mdependent evaluauon"’ of the brekeﬂml 6 bmnlendanons ).
ol Im sum; there is no legai etror h&!m b Thé?sr";r;dard apphed by the law Judgc is correct, and E

the:Initial- Dmlsmn correctly applied the: faﬂa to comlud; t}:at “Koutsoubos exercised de facto 4

control over - s JPT account.” ﬁm 2013 WL 5969690 at*102, [l “lacking .

inthe degme of. ma‘r'esgo; sophtsucatlod necessary to’ understand [Koutsoubos?] strategy and

uneble to malcc aﬁy sort of mdcpeudent eva!ua.tmn af thﬁz strategy.” Rizek, 1999 WIL.600427 ais i

*6. Mofeover a5 reflected by the acodunt statements and all credible testzmony-always

rch,ed ont Kmrtsoubu*:s recummendatxons whcn makmg tradcs in his'JP Tumer account, and mda

© 1o atternpt fo. assert: mnt.rol himself Thtough ;ndcpendmt research or trade suggestnons ; ~.-:!j.: ol

-3- 3. : KoutsouhosApted hScn G ' U i Mooy el
The scmmaer xcquucmcnt for churnmg is met where the. regfstered representanve acts to.:

benefit himself by earning commissions, rathé:r’than ar:tmg fo:r the beneﬁt of his customer.
fite
25 TAEE
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L Supp 1186 1191 ﬂSuD N. Y 1989) Sclentcr aIao mhy be’ estabhshed upon a showing of --.;:alg..;.:‘ )

g 1997 WL 323370 at ¥4, (cztmg M;}}ggg, 6!91-’ Zd at 826—21) In malmntext of s:hurnlng;'*

-‘ !hc requzslte serenter may be * m:phcu in the nature of the conducm ! ranks V. g;avanaugh, Jibi

gt !
caldiy

i IECHEBSHGSS Shamv Coopera& vaﬂ ﬁxfﬂ‘ﬁid 1?5 193; {3"i Cir. 1981), . : R

Scwmer ina chunuug case: may bc bstablished fay pmof that. Iha brokcr acted with l:he N b,

¢ ..';Emtent to' dcfraud or with reckk'ﬁs dxsregard for! 'ths nwespm s mterests Roche; 1997 WL 328870

Cat*d;; Factors to consider in evaluatmg smeniéruinchid; whcﬁxar Lhc broker. mvesngated anid

evatuated the smtabxhty of h1s recommendaﬁons, and wheﬁter the remmandauons were in fach’ e

N
Wint'a
i

smtable for his customers B_@Iﬁ 19'93 WL 732'39 al: r"‘ 13.-! Another conmderatzon is the changc L

in partfoho value relauve to transacnon costs [argc pom‘uho losses or even small profits,

combmed wn‘.h conmdera"ble uausaanqn costS,m'? oens:hient w:th chummg &g@_, 1997 WL

:‘-'- Ex@hange Aqthl No. 3967, 1947 WL ."35!"1

24&44 at ¥3 (Iunc 24, 1947) Cponfolm g&m of $2 400 on ;mt:al mmsnncm of $61,731, with
1 $18,879 paid’ in commxsswns, held cons:stent w1th chumlug}
In ﬂ:lc Initial Decismn, the law judge-c:on'ézluded EFKOMSG;EII)IDS acted with the highest

, degme of scienter in churning -‘s account »B _mggg;, 2013%WL 5960690 at *107. In his

: analysm, the law judge noted' that two factdrs were partm}lar}y mbauve of sc:enter

.,u._nu

. 37) shows an

account increased

. b ) dily, until October
2008, when there were fmymm&qam in the accownt, whroh was vastly in
‘gxcess of anything indicated on: W'mumt fornis. At the: énd’of that month,
Koutsoubes' commission restriction was clmnged from $100‘per trade to $60
per trade. The rate of trading th:rcafter p]umme%ed Koutsou}ms admitted

26

Fll’st Figure One, [ﬁ_ggg, Initlal Declsnfm Rel. Na 517
obvious pat‘tem of churtiing.’ deing actwity m-
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that at § 100 per trade’ he was a‘naiang some momy, bm that at $60 per u*ada he
was getting “crushed.” There is only one plauslblc ¢xplanation for the sharp drop
in trading activity: Kotitsoubos decidéd to stop.churning s account. ¥ find
Koutsoubos' téstimony, that hiswbmmmmn misde no difference in his. tradmg
' in (R o ccount to.be knowingly false. | Second Koutsoubos. did not even
L bother to ensure thatJJJihad adegiate ddéuméntation on file. There is no .
. AASSwrAASQ fo;_eaemunt priorito March 2009, and Koutsoubm
early dxd not dc-::ument - 5. éesu'ed frequency oftrades

(emphas:s added) w5 g B

There was ample ewdence a't the heanng ‘dbmm&n'armg that Koutsnubos tradmg inthe i3

Pt '

Vet

LR
i

fipe ik
Bty v

| i L "y
year, resulting ina cost-ta—equlty raftlo of‘ ?3 3%. Kouwoubas offered no plaumbie explanatton )

e b |= s ,"',T. i I,I,_:;h.

for the high Ievei of tmd.mg m-s account., wmdh resulted ina $190 ﬂﬁﬂ Ioss In fact, .. i}"i:i.

durmg the hearmg, Koutsoubos was Specxﬁaaﬂy as}eed to explmn lus m-and-out tradmg i

. Infcnnanca stock ana? ‘was una}i!e to do 50. [T 4&92-4502 DOE Demonstrative! Ex 6. ] Worse
PR v vilfi® |ﬁ|[ ¥ PP ;
the amdencc shows that, at the begmmng of lhe markct downmm in 2008 the consewatwe . v

" , | !| iy i:j, y rf' ,‘.'r o | e

-asked Koutsoubos to' ca.';h out }us pbsmcms T.hus ehmmatmg any addmomﬂ mzrket nslg
I L |JJ:E.'|.'['|'I J | :

fmd watt out the dommm Instead 'Kduts.pubﬁﬂ‘ convmced - that “for sure, we’ll iose if’
you pul] the money out” a.nd told hmn tﬁw unly Way tu makc up lasscs was t&engagn 'n acinve

wrading. [T. 869-870] Kautsoub@s f:ssqﬂnally adrmlted that -made the :request arxd ma: he
TR AR , ,

talkcd-out of it [r 4609 an] jj L
In add:tmn,-temﬁe& 'thht in March 2@6’? }te received a pre-F [Ied account update

a
i ey i :
! Sy >||'- 'I|||' I

r||| it

oy i
i i .-

PR  form changmg his ongmsl more mnservarsffe mvzstmqnt Dbjectwes and risk tolmnce tomore . " i
i o N i]li'."- ..':';!I""' o l., -':I:I".:p:.i-:
s i nsk friendly ones, but-had zmt dzscuﬁwl tbwse changes wnth Koutsoubos and n¢v&r| Rt Mokt

agxeed to different, mnre aggresswe muesuncm uh_-;actwbs and mk to]erance [T 85 8»-62] Thc i , i J’ 1

e S L, ol B WO .

!?.:2? .
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'- only plausible explanam@n is ‘r.hat K&utmubos,ﬁifﬁd '1tu thqt and sent it 111 hopes that -would

; :. as -msnﬁed Koutsoubos, asked fum "sngn where i pu’c the stars and send back.” [T. 85 9]

4.5 ’I&m,s, 1scianter is evident from Koutsoubos i'eakles&dlﬂesafd of JJs tie imvestment

I 'ebj ecuvcs and rlsk tolemnae,d wmch -x diﬁy j;ésnﬁed he commurqicatqd 1o Kcutsoubos,

Kaut&oubos offers twojarguments ; as fﬁH.Wh He ,_d not act \mth smenter F1rst,

Koutsoubos contends that he did not act with ac;an@r because FP Tumer had placed the - o, o
accuunt on restrmted connmssmns of §1 00 ber tmde (and then later $60 pen'trade.’) for thr: buﬂ: of

b the churn penod and that Koutsoubos woulul not have chumcd the account becanse it was not

] ».,
1y

proﬁ;ablc at that pomt Kontsoubos Brieﬂ p 33-36.; Cmously, ht rehes on Respandent

||II boagugte !
-Ifl| Fifge et

Bresner's tesnmuny in support' of this arg;ummt, wﬁich Koms‘.oubos comendsppmvcs that “at

'$l 00 maximum commissien per trade, t.he ,bmks; Iwas ‘at bcst brcakeven and 8t $60 per trade,

;',lzi:iha was. gemngcrushed " 1d.p. 35, citing T 3058-5 But theaﬂmsmn g churnmg experz |

" rmewed the trade bloﬂm- data, which recotded actual comm:ssmns pald on every transaction,

and conciudf:c! that -pald $47,000 in c.ommmsmns durmg the chumn panoé{ [DOEEx, 155;
T. 3267-68] Dempsey went on 10 conclude based on Knumnubos investigative testimony
W mdacanng he received 65% of Eross. COII]H'IISSIODS, ‘tﬁat Keutsoubos personally made about
$30, 000 as & result of that trading.
! Wzthout any support apart from his om@deﬁﬁw and self-semng wmmony, Kcutsoubos
i i

‘claims h:s payoumn the-accaﬂntwasonly 3‘5% I'Koutsbubos Brief, p. 35. Koutsoubos

;-tﬁstlmenj' 15 totally unrehabie, and especmlly gwen hm mcentwe to minimnize h:.s compensatzon

in ﬂ'ns mstzmce the Corrmrrssmn should not behé’vo't at hc recmvcd any lc§3 thtm kns typma'l

pcrcentage payout on [l s account. Mv;rremer, as demonstmted by the anure One graphic
28
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. in the Initial 'Decisian! '-.-;}m: Apatwm of. trading showsﬁhf:'ﬂy: when it. quiz- being ﬁrbﬁtable to chum . -

; - ) accaumt -the end oi"OctﬁheﬂﬁOS _mm,lmﬂﬂécwmn Rel. No. 517:p. 37. “At,

i e
- thei end of that month Kbutsoubos commission restriction Vas changed from $ 100 per trade to
|;|t| i

RTRERE per vrude, T rate of ua&mg thereafiet p:u:m'emb Bresner, 2013 WL 5986590 at ¥107.

Even if the Cemm;smon wereto believe Koutaoubos on tlnmpmnt Koutsoubos still would have

“recewed nearly SIG 000 irs: proﬁt dw:mg 2&08 whiqh, m Elght of the frict that ha was

iy 'IPI

b .|I.;. | cumpﬁnsated solely whzlc wc:rkmg &t JP Tumcr v;ras ‘more than suiﬁcxem to 1nﬂucme his

recemendanons Moreover. the Dwnsmn may also pz'dve 5menter by damansu'ahqg that
sl
Giitsoubos recklessly. dmregarded -’s m;e' mvestmenz cbjechves, a conctusmn certainly

;’ i )!

e '."!

“[t]here Wwas noy ewcience m the xeco:rd tn suggest ;hat I{.outsmbos made recommendations
": mthout an. mw,esttnem sttateg)( kS L1d., p. 36-37. Asithe: racord reﬂects howevcr, Koutsouhos

e I
‘ -never am::uiated an actual strategy, mstead c]a1m1ng r.hat hae Qot “1deas” fcxr hig recomendauﬂns

| ﬁnm sources mcludmg Investors Busmess Dmiy, ansd ﬁm he adoptad the ! ‘an Slimy?
mq;h;:dology for evaluatmg stocks. Kautspubos’ Bmf p- 36 E’\rcn If the Gummmsicm were 10
aocept chtsoubos assertmn, which, fike mast -:af his c-lm:ns, is suppOrtcd only by his own
tesumony, good faith' behcf in a trading stra:egy does' mt provu:‘.e a basm for recommending

trading that: Koutsoubos knew was inconsistent with the conservatxv:mnvesttnﬂnt objectives
I

-conunumcated o him, Rizek, 1999 WL 66042’? a6 {nﬁjects defense ofgood faith belief

' m actlve tradmg st:rategy; wluch weas “no jusnﬁcannn for‘ racommendmg n 1o unsnph;sucated

. Wstomers who were mcapabie ef m&kmg an mdep&ndent Judgment”) weeneg, 1991 WL

71 67 5 6 at '*3 (“a.lthoa;gh thel;st may have prowded s:aﬁport f‘or thc purchase or sale af mdmdual
4 v

29
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stocks the [bmkers] had an obhgathn’fto analyze the pamcular sﬂuaﬁxon") [,)awd Wgng

Mi]

‘»J'Exchmge Act Release No: 45426, 2002, mzooooé@ﬁeb 8, 2002) S S O
ik 1]“ o iy . . ' Ly

mluvs:;:a RELIEF RE TE ERE! AR

Sectlon A of the Securmes Act a@d Sectxorx. ;I C of the Exohange Act and auﬂmnzc the = -

X 'Commlsswn 10 impose cease-and-desxst ordém a mst any person who Among. other thmgs. has.

«’ehe Exchange Act respecuvely While

X

commxtted or caused‘ vxolatxons of the Secuntms Acht Ebm
I l

e thEre must be “some risk of future vmlatmns to' nnpoke such rehef that nsk

SRS need not be very great to warratit 1s§umg eeasa«antlﬂdesmt order Absent 5
Ve cmdence to the contrary, a ﬁndmg o*f Wloféﬁbh raisc:s a suﬁicxent nsk of fu’mxze o

0 jlaw once probably also shows a: n&k of repetmen that merits bur ordermg him to
;:ceaseanddesm MRS e SR

SEE 5 EM Egg; gmck, LLP Exchangﬂ Act RﬁhW&M}SéQJ; 2001 l‘WL 47245 at *24. (Jan. 19

l}l I t'

20@1) thn determmmg whether to 1mpose a ceasc—and-desmt order, the Court should consider

a rangez of' tradmonal factors,: mcludm g

i the eg,regfousness ofithe dcfendam’smum@, the: rsolated or recurrem pature- Of ‘the.,

- infraction, the degree of scienter inyolved; the sinicerity of the defendant’s assurances

, againgt future viglations, the défendatit’s recngrition of the wrongful'nature’of his
conduct, and the lkelihood that the defbtxdah%*ﬁ lotcupation will present oppoﬁumnes for

future: wolatmms
‘Steadman v, SEC, 603 F.2d 1126,'1140 (5th Cir, 197‘9")" aﬁ‘dbn other graumzs 450 U8, 91

(1981) §§g' also Richard C. Sgagglc;, Igcﬁ Exchange Act Rel No 12104 465EC 238,254

n 6’7 ( 1 976) No one criterion is dmposﬂwe

l .
At the hearmg, the Dmsxon dem@nsm‘atfzd that Kou‘mbubos ] wolauve conduct wag

K {

l 0

egregious. He wnuﬁxny and/or recklessly ﬁrsregafded hls customesr s mvestmcnt objebtwes and
recoxmncnded tradmg that resulted in staggenng!y hi gh tumoVer and breakemn rates wh;le

generatmg thousands of dollars in commsmons In addmdn ‘the infraction was not’ Lsolath but
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N .' s

rstead took p!ace overa full calendar }'683]3} mvo]vmg hundmds of ttades, Maret:\fer,

Kn‘utsoubos has made no gesmre towards rechgnmng tha wrongful nature of’ hn& conduct i '

. msxstmg instead that no vmlauans occuned and he has,madc no assufances’ agamst future L

wolatlons And because he connnues tof wmk in the w:unhes industry,- Koutsoubos 8.

“ I o
‘‘‘‘‘ ;(”', ’ . ;,..

ocaupanon presents opportumhes for ﬁlture'wolations IR . SO

Accordmgly, based upon the cwdence pxésentedz ,at the hearing {n; thxs mé&ter,. the

CommISSlon should order Koutsau‘bos fo. cease and desast fnm‘ committing or causmg vzolatwns

, IH .
l i ”l' ,!

+ of'and any future vaatxons of Sect:qn a’?(a) of the Secuntles Act andiBection, IJO(b) of the

Exchange Actand Rule 10b—5 thereunder ‘ : ?’1 "!": i'

i
9,(f)(5) of the Tusmestment Company Act allow the Comnusm@n to-seck an order requiring

disgorgement, mciudmg prej udgment mteﬁést in caas&xa‘andhdeszst proceedmgs brought under;.

Section 8A of the Secunnes Ar:.t, Secnon 21C ef ’th;éxchange Act, and Scotmn 9 ofthe
Investme;nt Company Act.:iln addmon, Secnon 2f B(e} of the Exohange Act! and 9{4‘:} of the .
Investment Company Act ]provides A’ I;ats;s‘fc;x; df&g‘xlar.gement in admzmstratwe proceedmgs
stgorgmnt i demgned to dcpnve a ﬁongdmr of hxs 111-gotten gams, whlch ina
churning case equate to the pomon of the commxssmns retimed by the broke: g;ggg, 19f99 WL
-600427 at *7. Because separanng legal from &Ilgegal pmﬂts exactly may at nmes be & near--
i’, unpossxb!e task, &sgorgement naed‘ emly be au’ehsonabte appmxxmatwn of pmﬁts causally E i

. mnnecmd to the violation; SECv. Fn'St cl’ B

T Th e .
ST LT

x

Ltd., 890 FZd 1215 1231 (D C

er 1689). In t}us case Dmsmn chum;mg ex@m Dempsey revwv.'cd and venﬁed the staﬁ‘s

D analysxs of trade blotter comnnssuon for the trades in questmn ;and calculated the port;mn q;f thme

‘I

conmussmns retamed by Koutspubog Msmg ﬂaﬁ p;q:;emxon percentages he tesnﬁed to in'the

|
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undm‘!ymg investigation, (and whlch was mt manenajly dlffe:rmt at the hearing), [DOB Ex. 155. }
‘‘Based on Dempsey’s cilculafions, Rcspondmt' Kermseqbos should be ordered 1o d:sgorge ST
$30; 000 [DOE Ex. 155, pp. 18-23.}: 4. .-[.‘”' R SN .;. i Ly .
chaxdmg pﬁejudgment micréelt Rule of Pracuce 600 spe::xfies that it should bcg:ln on the
first day of the month foiiowmg each wolatlcm 17. § C.F R 201 600(&) Acco:dmgly, the |
D:vxsmn has computed pre;udgmené amexest usmg the ﬁrst day of the month fol!omng Il.hc :
xelevant chuen period. - ‘Under these facts, pn&;ud@nen: Imterest fpr Koutsoubos totals $4,853 44 3
C.  CivilPenslties
.Section 21B of the Exehanga Act; Secﬂﬁn. 2()3(:) of the Advisers Act, and Section 9(d) nf :

e 'f

ae e
[ X

the Investment Comp&ny .Mt authdnzc t.he @mm’ussmn to 1mpase civil mancta.ry penalt;es in
publ:c admmlstmuvc moceedmgs against. anry pérscm ,whn among other ’d:ungs, has wﬂ]ﬁxll y
molated the Secunues Act or the Ex:hmge;hgt Aﬁdiubna.tly, Sections SA(g) of the: Secunnes
Act 21B(a) of the Exchange Actand See.tmx; 9(d) of thf: Investment Company Act.authonze the
: imposition of civil munemy pennlﬁzes m cease-qu-demt proaeedmgs msumted! pursuam to

.. Section 8A of the Sccunneﬁ Act, Secnon 2ZC of the Ethangs Act.and, Seénon 90of thc

Investment Company A«p‘: mspncuvcly

In cons1dermg under this section whether a, penalmy is in the public interest, the

Commission may consider:

' At the bearing, Kautsoubos claimed that hc mww¢d only 30% of the commissions generated by the
_account. In his mvc.sngetlve testimony, Koutsoubas pmwdad a different percentage. [DOE Ex. 155.) The
. Division's expert used the percentage ‘that Koutsoubios ﬁdenn‘ﬁéd inhis investigative testimony to calculate the
portion of [l commissions retained by Koutsoubgs; In the Imtml Decision, the law judge did not find
*" Koutsoubos' testimony that he recéived only 30% eredible, and in fact found that Koutsoubos promptly smpped
!+ churning the -aocmmt affer October 2008, when'it | became unprofitable. Bresner, 2013 WL 5960650 at *103.
In the event the:Commission detenﬁm:s that Kontsoubos in fact received only 30% of the commissions paid by
ﬁ it nead only apply that percsnitage'to the mv commmwon t-.’:lmls verified by Dempsey in DOE Ex. 155:

’ For the Coramission! 's convenience, the Dmsmn 1s iriolumng a Prejudgment Interest Report supporting its
calculation as Exhibit A to thlsDbpos:hon Brief. o
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_ (Iywhether the act or omission for which ;such penalty is assessed mvolved fraud, - .. L
deceit, mampu}atwn. or dehberate ?r reckiess d;sregard of a regulatarv ‘

' requirénitent; . .
(2) the ham to other pcmons mmlmng elther chrect}y or mdlrecﬂy fmm such act :
or omission; .., o AR L , '

" (3)the extent to which any person was unjustky ennched takmg into accomt any .
-+, restitytion made to persons injured {by such belavior; o o .
(4) wheﬁmerﬂ suchiperson prewousw‘:has begr § found by ﬂm'Commxssxon, another S
appropnate tegulatory agency, or, aﬁself-regulatory oz‘gaunzahon to.have violated

‘the PedcraI sccuntles laws, Sﬁat& secmnes"laws or the rules ofa séflﬁr@gulatory

. "organization . . » R : B |
(5) the need to deter such pe:rson and‘oﬂxar persons from commmmg such acts or, '
. omissions; and: Lo . . ‘

b (6) such other; ‘mattexs as Jusmce may reqmre. : o C
mi o e ' '

Section 21B(c) of the*Exchange JAct, 15 UL Sq(: A § 78u—2(c), Section 9{d)(3) of, Ihe Investment S

. !| 4

Company Act, 15 U. S C A § 80&~9(d)(3) “Not ail fabﬁors ma.y be relevant ina g:ven case, and

......

.’?!!:

2002WL169185at“‘58(Feb 4!2002) ;ffl-;l.'

I
|£n

Sectxon ZIB(b) of the Exchange Act provxdes ﬁxat the Commxss:lon may lmpose one of
Ih 7 " i

thme twrs of cml penalnes 15 U S C.A. § 78&1—2(&3) Thc penalty amounis arg pcnqdlcqtly T

LTS

adJusted by thc Coxmmssxcm to acoount for méreases i rthe cost of hvmg The violative Cbnduct

H ||1 !

11 B {Iln \

(ie., ﬂle chum penod) herem endﬁd pnor to March 3, 2009 The amounts of cml monc‘tary

penalties apphcab]e are, thcreforé, the amouﬁts reﬂe’cted in that revmmn ﬁo T}m penaltxes prowded

R o

forin Sectlon 2 IB(b) of the Exchange Act, 15 U S.C: A § 78u-2(b). Sce Adjustmeni of clwl

monetary penalﬁe&+—2005 Table III 17 C F. R § 201 1003 Und«ar Table III "I‘.hc C(}‘mnussmn

14:

may nnposc a third ner cml pcnalty of u‘p $130,000 fox a mamral person if the Molamon mvolved

11 'n 8

frand or dwm; and t:hfe vmlahon resulted i :%ubstsnuﬂ lossés to. other pemons created a & gmﬁcant
' . vt .

risk qf substanﬁal iosses to other per&sons or m‘sﬁited m §ubstanna1 peomuafy,gmn tb the person who |

......
]H o

commxtted the vmlatlon.

[ t
S

-5,1.:
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In this case, a cmi penalty against Koumoubos i in the pubhc interest.. As discussed
) abovc, Koutsoubos s conduct mvnlved ﬁ'&lldg dccclt ancl mampulatlon -suﬁered
s1gmﬁcant harm (approxunately $190, 690 in lasses) rcsulnng dlrectly framy'that conduct, whxch :

i . ,r s j Al
- created a s:gmf cam xisk of éven greater krsses to, ‘.By corollary, Koutsoubos reocwed

e substamml pecuniary gam, rﬁtﬁlﬂmg approximately: 3-3’9’000 in u:xjust ermchment fmm the
| I

cmmmss:ons paid. And because Kc;r_téoll.)bﬁals connnues to work in’ the securtties: mdustry,
there is a need to deter him: and others from c;omtmttmg sfmh acts or, nmiss ons ity the future
. Tht; Dmszon respectﬁﬂly requests that thej Curmmssxon impose a maximum ammmt third |

.: -I'tler pehalty against’ Koutsoub()s for churmng .the:-acgoum 'This i is: the same: penalry
imposed by the law judge and it is fuliy justifs ,by m§rpmrd B__, 2013 WL 5960690 ot i . -
*125, Section 218(b)(3) Q“E‘thc Exchange Act uprov;des“thnt a ﬂ'urd uer pmalty shall be 1mposcd
if the act. mvolved fraud, ﬂecm, or mamplﬂatwn, and:;';sulted in substanual losses to otber -

i 'pemtms, oriresultedjm substanﬁal pecumary gam to Ihe perqon who committed the act. As

' ﬂemlled above, Koutsaub{)s engage:d in'a course uf' cund.uct m&rkcd by fraud, deceit and

. mamptllanon,|-, his customer, loﬂﬂlﬁﬁfﬂﬁl and Koutsoubos profited apprommately

h$3{},000. Thus, in thls casq;;,t.‘uc c;vil'pmalty'ggg@st Ko;xtsoubns shiould be $:1;30,0Q0.

D C 'allate'ral nd

Sectroﬂ 15(1))(4)(]5)) of the Excha.nge Act aut.horizr.s the Commission to censure, place
hrmtauons on: the actmnes functions, or operanons oi} or suspend for a pm'md not exceedmg
'::twclve’ months or revokc thc registration of’ any brokal:, where 1t isin the publ:c interest to dc S0,
' ,'and where the’ bmkef hu been found to. have vrelated 1he securities statutes. ‘Section 15(b)(6)(A)
'of the Ex:.lmnge' Act authonzcs the Coxmmsswn te 1mp05e smula: sanctions on pefsons .
-‘ assoczaied with: an bmker or dealer, mcludﬁig banmg auch person from the securities mdusuy

In adflmon, Section lS(b)(4}(E) of thc Exchangf; J?mt works in tandcm with Secuon 15(b)(6)(A)
34
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of the Exchange Act ;o authonze the: Commxssmﬁ to bar a pexson assocmfted wmh R broker or

dealer from the secumtxes mdusn'y tor fmlure““reasonaﬁw to supemse w1th a view to preventing

-‘;"’:i.
e

vwi auons*of the prov:swns of such stamtes rulas* and: reg‘fﬂ'audn& anothe,r person who comrmts ¥

such a v:c;}atmn, 1f sucb qﬂixer person;is SubjeCf qpv i :sqperwsxon ” 13, U S.CA.§7 80~ " o

m&em Act (1‘5 U.5.C.A: 80b-3(e) and ().

XK

4@)(4)(15) See also Secnons 203@ and (f) ofthc

- , The esxabhshed amena for, detemnnmgg ;what smictmns are: appropnate in the: pubhc

i :"5‘ ;::mteres‘t mclude detemermd and

_the egregiousness: of the defendant s actzons, ﬂie :solated or recurrent natune of the ¢

' infraction, the degree of sejenter invalyed; the suféenty of the defendant’s assurances

agamst future,iqulanons thie defendant’s recoghition of the wmngful nature.of his ., | .

. ‘canduct, and the fikehhood that the dgfendant-' Lwoupaucm will present opportumtxes :for

bt future violationg. :.. . 1. : i ’ SR TR v
oo i 1 . v

Stcadmamv SEQ; 603 F 2«1;,1 126 1140 (5!11 011";‘1979), qffd on other grounds 450 U.S. 91

(1’981), see g}_s_q Enc J. Brom;s Exchange Act Rel No 34~66469 2012 WL 625874 at *12-13"

(Fab 27, 2012), mgier 46 S.E.C. 238,254 m67 As the Comission recenly noted in .

BmWn the mquxry into the pubhc. interest is a ﬂexxb}e one and no one factor is dlSpQBItlve

l

For the reasons dzscussed in Sectmn IV.A. above a;pplymg the Stead m n factors in

support of a cease—anh! dﬁSISI order, the Division submits tha; the Comhission. should u:npose a
.collateral industry bar agamst KoutSoubos |

V. CONC LQS ION
FOr thc foregomg reasonsswthe Cmmmsswn shouId ﬂnd that Koutsenbes wdlfully vmlated

Sectmn 17(a) of the Secunhes Act and Section lO(b): of the EXChange Act and Rule l&b-s

ﬂ;cmunder by chummg Bryant 5 JP mmer acaaum Fm*ﬂxcr’ fhe Comm:ssmn should 1mpose

sanctlons in the pubhc.zmwresx as requested by the Dmszon,

'n.;-,- .»,'j,‘ - nf’

p "
T

£
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' Respectfully submitted; this 4th day qﬁﬁiﬁ-ﬁ'ifjbllq. S

_.;'?~" - Sha\vtanmahan
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Page 1 of 1

U.S. Securmes and Exchange Commlssmn

Premdgment Interest Report

Dimxtrios Koutsoubns Pl'E]uﬂgI!lenf Imerqst Cak:ulatmn Admin. Proc. File No. 3-

Quarter Range : A Annl:al Rate. Periﬂd Rate ::i.l.:l - Quarter Tnterest Principal+Interest
2 ’ 4 " 7 sl __—_

Violtion Amounx i o $30,000.00

oz;oyzonmmmog 5% } ERI%I : $242:47 | $30,242.47

| 04/01/2009-06/30/2009 4% 19 . . '$301.60 $30,544.07

©07/01/2009-09/30/2009 A% Bol% T $307.95 $30,852.02 . . .

J 10/01/2000-12/31/2009 % e $311.06 $31,163.08 . .0,

. OLO1/2010-03/31/2010 4% ¢ 099%_ P $307.36 $31,47044 .
T v 04/01/2010-06/30/2010 %, % a0 .. $313.84  $31,784.28
07/6/2010-09/30/2010 dge, o 1.81% . $320.46 $32,104.74
(o 10/01/2010-12/31/2010 4% L0 . e ' $323.69 $32,428.43,
' 0L/012011-03/312001 3% S, T §230.88 . $32,668.31 .
04}01;’2011-06/30!2011 " 4% 1% "jj';;;.ij.‘ . $325.79  $32,994.10
., 071017204 1-09/30/2011 4% 01 | $332.65 $33,326.75 -
' 10/01/2011- 12/312611 3% o uRTI% i . §25201 $33,57876. .-
01481/2012-03/31/2012 3% 0.75%:." . . 525046 mmzz '

.., 04/01/2012-06/30/2012 4% Ois% $252.33 $34,081.55
9?!01!30}2-&39}30/2012 3% . 07&% $257.01 $34,338.56
10/0}/2012-12/31/2012 3% 10.75%. §258.95 $34,597;51
01/01/2013-03/31/2013 : 3% - K 074% : .e-:_ it szss 93 $34,853.44:
Preiwdgment'ﬂ?iola{i»n Range e 8 Quarter Iuierest Taotal Prejudgment Total
02/01/2009-03/31/2013 . $4,853.44 $234,853:44

- Al



